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The Honorable,

The Secretary of the Treasury,.
Sire

There have been brought to ay attention letters of November
18 and November 20, 1939, from the Administrative Assistant, Fro-~
curement Iivision, Treasury Tepartment, to the Chief, Contract
Examining Section of this office, concerning certain leases made
by the Procurement Division for space to be occupied by the Viork
Projects Acdministration. The leases had been questioned by this
office because the stipulated initial terms extended teyond the
end of the current fiscal year,

The letter of November 18, 1939, is as followst

YReference is made to your lstter of November 14, on the sub~
ject of lease rumbered LR-T63pe-13762, dated August 7, 1939, with
Helen S. Henry, Adells S. McKinney and Carrie G. Benson, for rental
of second floor of Schuler Building, El iorado, Arkansas, for the
term beginning August 16, 1939 and ending June 30, 1941,

YThere avpears to be no good reason for having executed the
above mentioned lease to cover a period extending beyond the current
fiscal year. UYowever, the lease contains a thirty cay cancellation
clause and if it might otherwise remain in effect beyond the current
appropriation the State Procurement Officer of irkansas will cancel
it as of Jure 30, 1940,

"Findly adviee this oifice as to whether or not this assurance
obviates tlie necessity of raising further objection to the temm of

the lease 28 it 1s now written."

The letter of Movember 20, 1939, is as follows:
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"Reference is made to your letter of FRovember 15, in which ex-
planation is requested as to why the period of lease numbered ER~-
TRlps~-87071, dated Auzust 29, 1939, with Loew's Theatre and Realty
Corporation, covering space in the building located at 188 fTast
nd Street, Hew York, New York, was drawn to extend beyond the
current appropriation.

"advertising vas cone in this case for space for one year o
be covered bty a lease renewable for two more years on the assumption
that the space will be required for at least one year and more
favorable offers would be secured than if nine and one-nalf months
vere stipulated as the period of the lease., The advertiseanent

~ further stipulated that the lease to be drawn should be cancellable

by either party on thirty days notice and the State Procurement
Officer of llew York is under orders to cancel it as of June 30,
1540 if funds are not made available for its contimance berond
the current appropriation. '

“If the procedure followed in this case is consicdered objec—
tionatle, kindly so advise this office.”

The lease of Angust 7, 1939, was executed for the Covernment
by the Chief, Award & Contract Section, Procurement Livisibn. The
lease of asugust 29, 1339, was exccuted for the Governmment by the
State Procurement Officer, New York.

Tt i5 settled that a lease to the Government made under authority
of an anmual sppropriation is not effective iteyend the end of the
figeal year for which the appropriation is made, and that if the
lease is nace for a longer term it may be viewed as binding the
Government to.the enc¢ of such fiscal jear, only, with an option in
the Zovermment to renew the lease for the further period, contingent
upon the availability of future appropriations for that purpose.
Section 3679, Revised Statutes, as amended, 31 U, S. Ce. 6053 section

3732, Pevised Statutes, 41 Ue. Se Ce 11; Leiter v. United States, 271
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U. S. 204; Geoodyear v, United States, 276 U. S. 287; Brownstein~Louis
Company v, United States, Ro. 44108, deeided by the Court of Claims
october 2, 1939; 1 Comp. Gen. 105 5 id. 355; id. 522; 4~91697, Harch

3, 1938, In Leiter v. United Stateg, 271 U. S. 204, 207, the Supreme
Court caide -

"% # # A lease to the Government for a term of years, when entered
into undsr an appropriation available for but one fiscal year, is
binding on the Government only for that year. MeCollum v. United
States, 17 ct. Cls. 92, 104; Smoot v. United States, 38 Ci. €ls. 4138,
27, And it is plain that, to make it binding for any subsequent year,
it is nocessary, not only that an appropristion te mades available for
the payment of the rent, but that the Govermmsnt, by its duly author—
ized officers, affirmatively continue the lease for such subsequent
year; thereby, in effect, by the adoption of the original lease,
nmaking a new lease under the authority of such appropriation for the

S subsequent year, # » 9 e

It follows that the two leases here in question, together with
any others made on the samo basis, will terminate by operation of
law on Jume 30, 1940, unless affirmatively remewed for a further
peried pursuant to appropriations made available for that purpose,.
Under these circumstances a formal cancellation of the leases as of
June 30, 1940--although acdvisable, if they are not to be extended—
would not be required, but an affirmative renewal of such leases would
be required if they are to be extended beyond that date, The usual |
Covermaental procedure, of course, is to make leases of this character

effective only to the end of the current fiscal year, with the right

_ expressly roservec in the Government to renew for such further periods

as may be stipulated. It is noted that section 3 of the act of Avgust

| 27, 1935, 49 State 8986, authorizes the Iirector of Procurement, with



file:///mdsr

W

B-T78% -4 -

the approval of the Secretary of the Treasury, to procure space by
lease for such period not in exﬁess of five years as-he, may deem in
the publi'c‘_. intereet for the housing _c;_f dny Pederal agency or agencies
outsigle.of ths L}iatrict_ of Colunbia, escept.the Post Office Topart~
ment, and to assign and reassign- space. therein, but it does not appear
that the leases here in question were.made under the authority of that
statute or in compliance with its terms, See, in tiis connection, the
opinf‘.Lon of the Attornoy Geperal, dated Octobeir 9, 1939, holding that
conc'omi’;ani aut_hori.ty confeorred on the Director of Procurcnent .and the
Socretary of the Treasury by other sections of the said act of Angust
27, 1935, h:é;d‘ beén—tran.afermd to the Federal Works Agency by Ife'-
organizat.ion Plan Mo, I, made effective July 1, 1929, by Publie Resolu-
tion Ho. 20, approved June 7, 1939 |
The matter is brought to your attention for such correction of

‘the administrative procecurs as may be dacmed appropriates

Respectfully,

(Signed) R. N. Elliott

icting Comptroller Qeneral
of the Tnited Stetes
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